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U.S. Comments on Vietnam’s Draft Decree on Management, Provision and
Use of Internet Services and Information on the Network

General Comments and Summary

The United States appreciates the opportunity to comment on the proposed Decree on
Management, Provision and Use of Internet Services and Information on the Network (“the
proposed decree”).

The United States appreciates that this proposed decree has as its goal the promotion of the use
of the Internet in Vietnam, while at the same time requiring accountability under Vietnamese law
with respect to Internet-based suppliers, particularly with respect to consumer protections.
However, we are concerned that many aspects of the proposed decree may be, at best,
unworkable and, at worst, create severe barriers to the cross-border supply of services in the
Internet sector and therefore, its commercial development in Vietnam. Implementation of this
proposed decree in its current form will set back Vietnam’s goal of becoming a leader in the
information and communications technology (ICT) sector, potentially hurting both consumers
and suppliers. This outcome is particularly problematic given Vietnam’s engagement in the
Trans Pacific Partnership (TPP), in which the common goal is to further liberalize services. The
United States urges Vietnam to rethink its overall approach to these issues and is ready to further
engage with Vietnam on a more viable approach.

The proposed decree raises two broad concerns relating to the commercial impact of the decree,
and a broader concern relating to freedom of expression.

First, the proposed decree requires a range of entities to establish a commercial presence and
locate computer servers in Vietnam. This approach runs contrary to trends in the ICT sector,
which is embracing a shift to cloud-based services, in which supply from a specific location is no
longer the defining aspect of the service. The proposed decree will isolate Vietnam from this
global trend and thus hinder its integration into the global ICT market.

Second, the United States is concerned with requirements that a broad range of suppliers—
including those that are intermediaries, rather than content generators—play an active role in
filtering content and be sanctioned if they fail to adequately monitor actions by third parties.
These provisions would be extremely difficult to implement and would impose such prohibitive



regulatory burdens that many innovative suppliers simply might not be able to enter the market
or, if currently present, might abandon it for other markets.

Third, various provisions of the proposed decree, including several of the “Prohibited Conducts” listed
under Article 5, are overly broad and vague, and therefore likely to negatively impact individuals’ rights
to freedom of expression in Vietnam. Requiring service suppliers to enforce such broad prohibitions and
be subject to liability for failure to do so will likely lead to restrictions on legitimate content. The right to
freedom of expression is guaranteed under Vietnam’s Constitution, and Vietnam has international

obligations to ensure this right. All countries face the common problem of addressing domestic
regulatory concerns relating to services offered over globally interconnected networks that affect
their citizens. It is neither feasible nor practical for any one country to set rules for a global
medium, and the benefits such networks offer are severely diminished if suppliers must become
“local” in all countries. There are alternative approaches to address legitimate concerns, which
should be further explored.

An open dialogue with the interested global players, articulating concerns and approaches for
addressing them may be more effective than highly prescriptive rules that may be difficult, if not
impossible, to enforce.

Specific Comments

Below are specific comments on several individual articles of the proposed decree. Given time
constraints, and the range of interests implicated, this may not be a comprehensive listing of
concerns; accordingly, we hope that we can continue to engage on Vietnam’s approach to these
issues as views evolve.

Article 5 sets out a number of prohibited activities that are subject to enforcement requirements
in subsequent provisions of the proposed decree. While these prohibitions may not be
objectionable on their face (e.g., constraints on malware, protection of personal information),
most of them are extremely broad and vague (e.g., “dissemination of information which...distorts
the reputation of any organization”). It is difficult to see how commercial actors would be able
to appropriately enforce such prohibitions given the vagueness of the sanctioned activity.
Although this proposal appears to anticipate additional implementing regulations, the lack of
reference to clear procedures for a competent authority to adjudicate violations, and to the right
of an affected party to challenge a finding, risks forcing companies to interpret such prohibitions
in the broadest terms, or in a significantly inconsistent manner, creating great uncertainty in the
market. Similarly, the vagueness of the prohibitions could give authorities an unreasonable
amount of discretion in constraining legitimate commercial activity, which could easily be
subject to abuse.

Article 15 requires registrars offering .vn domain names to be established in Vietnam, thereby
precluding the cross-border supply of registrar services for such domain names. The United
States does not understand Vietnam’s policy rationale for precluding the cross-border supply of



these services. This restriction may limit the growth of .vn-based services, which could benefit
from the global distribution of such domain names through foreign registrar services.

Article 24 (2) (¢) requires that all foreign entities providing cross-border public information
ensure the right of users in Vietnam to request that personal data be removed from the entities’
databases. Implementing this proposal could pose an undue burden on service suppliers and
might not be practicably achievable, given the broad scope of entities to which this applies, the
lack of specificity on what information would be covered, over what time period, and the
technical difficulty in removing all data that might be considered personal, when multiple actors
are involved. (For example, a user of one service may forward an e-mail or a photo to another
user or another site, and thus, ensuring compliance might be difficult and might involve
competing claims.) It would appear to be more reasonable to narrow this obligation only to
information that is both attached to a specific user and within the control of a specific entity.

Article 24 (3) (b) creates a requirement, imposed on a broad range of entities, including cross-
border suppliers, to agree to coordinate with Vietnamese authorities to filter information that
violates the prohibited conducts set out in Article 5. This imposes a proactive obligation on
entities that (a) might not themselves control such information (e.g., the supplier may simply
host, process or index third-party information), and (b) are unlikely to believe themselves
competent in making judgments regarding the legality of such information. It is unclear how this
could be implemented with respect to cross-border suppliers, most of whom would not likely be
in a position to create Vietnam-specific, filtered offerings. Even if technically possible, cross-
border suppliers should not be expected to filter information when the process and criteria for
deeming specific information illegal are not fully transparent and subject to review and appeal.
The inevitable consequence of this rule would be to effectively limit a potentially enormous
array of services available on the Internet from being available in Vietnam.

Article 26 would impose a number of requirements on general Web-based social networking
services. Of particular concern is the proposal that cross-border suppliers establish a local
presence and locate servers in Vietnam. As we have already noted, this is contrary to the
increasing shift to cloud-based services and could deprive Vietnam of many valuable services
currently available to Vietnamese consumers and service suppliers. In addition, it is unclear how
Vietnam would enforce this requirement, if a social networking site were unable or unwilling to
establish a local presence in Vietnam. The United States would certainly not endorse blocking
such sites, given the availability of other, less trade-restrictive alternatives, such as voluntary
codes of conduct.

Flexibility in server location, where suppliers can optimize economies of scale, is a major source
of efficiency, quality, and cost-control, which governmental policies should seek to promote, not
restrict.



Article 28 (2) requires a range of suppliers to have the technical means to “self-detect” any of
the prohibited conducts set out in Article 5. As noted above, the prohibitions set out in Article 5
are extremely broad and vague. It is unreasonable to ask service suppliers to make judgments
about what constitutes information that would be in violation of such prohibitions.

Article 28 (5) requires user data to be stored a minimum of 90 days. This appears to contradict
Article 24 (c) (user right to have personal information removed) and therefore the relationship
between these two articles should be clarified. In addition, the scope of this obligation (covering
all public information) appears quite broad and burdensome and should be narrowed.

Article 30 (1) requires that the supply of content over a telecommunications network be
delivered through a locally established entity. The United States would like to confirm that this
requirement applies to “walled gardens” controlled by telecommunications service suppliers
licensed to operate in Vietnam (as opposed to content available on the Internet). This
requirement appears to be quite burdensome and trade-restrictive, given the number of content
providers (many of whom are small and medium size enterprises (SMEs) who might want to
develop commercial relationships with locally licensed telecommunications suppliers, but may
not necessarily want to establish a local presence in Vietnam). For example, the licensing of
ringtones and the supply of mobile applications, songs, and other content could be efficiently
supplied cross-border without a local commercial presence, in conjunction with a
telecommunications supplier and in compliance with other relevant regulations. Given the
presence of a domestic telecommunications supplier as an intermediary to end-users (with the
ability to screen content deemed illegal) there seems little policy rationale for this measure. If
implemented, it is likely that it would restrict Vietnamese consumers from accessing a range of
desirable and legal content. Given the importance of providing legitimate alternatives to
intellectual property rights (IPR)-infringing content, this proposal could have a negative effect on
expansion of the legitimate content market.

It is also not clear how this provision relates to Internet-supplied services, in which the content
supplier would normally have no relationship with a telecommunications supplier in a foreign
market and no need to establish a local presence in the foreign market in order to supply the
service.

In addition, it would be helpful to clarify that telecommunications suppliers have an obligation
not to refuse or block content provided over the Internet (as opposed to content supplied on a
proprictary “walled garden™ which Article 30 appears to focus on).



Articles 35 and 38 (Conditions of Provision of network electronic games) contain three
requirements of concern to the United States:

- arequirement (Article 35 (1) (a) ) that a supplier of electronic network games be established in
Vietnam;

* arequirement (Article 35 (4 )) that a supplier of electronic network games enter into joint-
ventures with a Vietnamese partner, with foreign equity capped at 49%; and

 arequirement (Article 38 (9)) that a supplier of electronic network games locate servers in
Vietnam for the supply of game services.

With respect to the requirement to establish a local commercial presence in Vietnam, this
proposal, similar to that of Article 30 (Provision of Content on Telecommunications Networks),
undermines the ability of companies without significant resources (e.g., most SMEs) from
accessing the Vietnamese market using cross-border supply. Given the breadth of small players
in this sector, this proposal can be expected to have a major impact on trade. It would likely be
possible to develop a mechanism to ensure regulatory compliance that does not depend on
establishment of a physical presence. Such a mechanism might be based instead, for example,
on industry-developed codes of conduct. Given the global nature of the electronic gaming
industry, and its success in addressing a range of governmental concerns in many markets, this is
another area that could benefit from more intensive industry consultation.

Vietnam is recognized as having many promising gaming developers and providers who to date
have succeeded by being exposed to the innovation and creativity of global providers. An equity
cap and requirement to establish a local presence will isolate Vietnam from many leading
providers, who might then abandon the market. While the remaining Vietnamese companies
may see that as a victory, it is not a recipe for either long-term success in such a dynamic market
or the development of viable suppliers, who thrive on exposure to global creativity competition.

Finally, the requirement that suppliers locate their servers in Vietnam is contrary to the global
development of Internet-supplied services, where server location often has no correlation with
the territory of the consumer. While some electronic games may benefit from local servers (e.g.,
to reduce latency, a key issue in some games), for most games, local servers are not
commercially necessary, and such decisions are best left to commercial considerations. As noted
above, flexibility in server location, where suppliers can optimize economies of scale, is a major
source of efficiency, quality, and cost-control, which governmental policies should seek to
promote, not restrict.

Article 44 raises the same concerns as Article 28 (2), by requiring a range of suppliers to employ
personnel to “self-detect” any of the prohibited conducts set out in Article 5. As noted above,



the prohibitions set out in Article 5 are extremely broad and vague. It is unreasonable to ask
service suppliers to make judgments about what constitutes information that would be in
violation of such prohibitions.
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Ban dich khong chinh thic

1 thang 6 nam 2012

Pong gop ¥ kién cia Hoa Ky cho D thao Nghij dinh vé Quan Iy, Cung cap, sir
dung dich vu Internet va noi dung thong tin trén mang

Nhén xét chung va tém lwge ndi dung

Hoa ky déanh gia cao co hgi duge déng gép ¥ kién cho Du thao nghi dinh v& Quan
ly, Cung cép, Str dung dich vu Internet va ndi dung thong tin trén mang (“Du thao
Nghi dinh”)

Hoa ky dénh gié cao viéc du thao Nghi dinh nay dit muc tiéu thiic diy viéc st
dung Internet & Viét Nam cuing Itic dong thoi dit ra yéu cau trach nhiém phap ly
dbi voi cac nha cung cép dich vu Internet, dic biét nhim muc dich bao V€ nguoi
tiéu ding. Tuy nhién, ching t6i quan ngai nhiéu khia canh trong du thao Nghi
dinh, trong trudng hop tot nht thi c6 thé s& khéng kha thi con trong trudng hop
xAu nht s& tao nén rao can dang ké cho viéc cung cp dich vu qua bién gi6i trong
linh vyc Internet va do vay anh hudng dén su phat trién thuong mai trong linh vuc
nay tai Viét Nam.Viéc thuc thi Du thdo Nghi dinh theo dung cAu trtic hién tai s&
1am tyt I0i myc tidu tré thanh nguoi di dau trong linh vie Cong nghé thdng tin,
vién théng (ICT) ctia Viét Nam va c6 thé gdy tén hai cho ca nguoi tiéu dung va
nha cung cép dich vu trong tuong lai. Pidu nay dic biét phién toai trong béi canh
Viét Nam dang tham gia dam phan Hiép dinh Xuyén Thai Binh Duong (TPP),
trong d6 muc tiéu chung la tiép tuc mo cua linh vuc dich vu. Hoa Ky rat mong Viét
Nam xem xét lai vé Phuong phap tiép can tdng thé ctia dy thao Nghi dinh va sin
sang hop tac v6i Viét Nam dé tim ra Phuong phép tiép can kha thi hon.

Dy thao nghi dinh g8y nén hai quan ngai 16n lién quan dén tac dong thuong mai
cua Nghi dinh va rong hon la lién quan dén tu do ngon luan.

Trudce hét, Dy thao nghi dinh quy dinh mét loat céc td chirc, doanh nghiép phai c6
hién dién thuong mai va dat may chu tai Viét Nam. Phuong phap tiép can nay di
ngugc lai véi xu thé nganh ICT hién nay dang chuyén sang dich vu trén nén tang



dién toan dam may, theo do6 viéc cung cép dich vu tir mét dia diém cu thé khong
con 13 dac diém cua nganh dich vu nay. Du thdo Nghi dinh sé c6 1ap Viét Nam
khéi xu thé toan cau nay va do d6 can tr¢ su hoi nhap vao thi truong ICT toan cau
cua Viét Nam.

Hai 13, Hoa ky lo ngai nhitng quy dinh theo d6 mét loat cac nha cung cp, bao gém
ca c4c to chire trung gian, chir khéng chi 14 ngudi sé hitu ndi dung thong tin — dong
vai trd quan trong trong viéc sang loc ndi dung va s& bi phat néu ho khéng quan Iy
dAy dii cac hoat dong ctia bén thir ba. Nhitng quy dinh nay s& dic biét khé thuc thi
va s& gdy nén nhing ganh ning phap 1y do cac bién phap nghiém cim gy nén
khién céc nha cung cép sang tao don thuin khong thé ra nhap thi truong hodc néu
d4 c6 mit trén thi trudng phai tim kiém cac thi truong moi.

Ba 13, c4c diéu khoan khac trong du thao Nghi dinh, bao gém mdt sd cac “Hanh vi
bi cAm” néu trong Piéu 5, rat rong va mo hé, do d@6 c6 thé gdy tac dong ti€u cuc
dén quyén tu do ngdn luan c4 nhén tai Viét Nam. Viéc yéu ciu céc nha cung cap
dich vu thuc hién mot loat cac bién phap ngén cdm va chiu trach nhiém néu khong
1am dugc nhu vay s& dan dén kha nang han ché cac ndi dung hop phap. Quyén tu
do ngdn lusn duge Hién phap Viét Nam bao ho va Viét Nam c6 cam két quéc té
dam bao quyén nay. Tét ca cac nude phai déi mat véi mot van d@ chung 1a giai
quyét cac quan ngai vé nhitng quy dinh phap luat qudc gia lién quan dén cac dich
vu dugc cung cdp qua hé théng mang két ndi toan cau c6 anh huéng dén cong dan
nuéc minh. S& 1a thiéu kha thi va khéng thuc té cho bit ky qudc gia nao khi xay
dung cac quy dinh cho mét phuong tién thong tin toan cau va loi ich do cac mang
nay lai sé& bi gidm déng ké néu nha cung cAm phai trd nén “néi dia hod” & tit ca cc
nuéc. Cac phuong phap tiép cén khéc c6 thé giai quyét nhimng lo ngai chinh déng
nay nén dugc tiép tuc nghién ctu.

Viéc dbi thoai céi m& véi cac “ngudi choi” toan clu cé quan tam, thu thap nhiing
lo ngai va tim bién phap giai quyét cac lo ngai nay s& hiéu qua hon 1a dit ra cac
luét 1¢ mang tinh chi thi cao nhung khé hosc khong thé thuc thi.

Nhitng dong gép cu thé

Du6i day 1a nhitng déng gép cu thé ddi véi mot s6 didu trong Dy thao Nghi dinh.
Do thoi gian ¢6 han, va nhitng linh vuc quan tdm khé phirc tap, nén day c6 thé
chua phai 14 danh sich ddy da nhimg quan ngai ctia ching t6i; do dé chung t61 hi



vong c6 thé tiép tuc hop tac voi Viét Nam trong qua trinh tim ra cadc Phuong phap
tiép cén ddi véi nhitng van dé nay khi c¢6 thém nhiéu y kién, quan diém.

Diéu 5 d& ra mét loat cac hanh vi bi cAm 1a dbi tugng cua cac bién phap thuc thi
trong céc diéu tiép sau ciia Du thao Nghi dinh. Trong khi nhitng nhimg hanh vi bj
cdm nhin bé ngoai c6 thé khong mang tinh khéch quan (vi du: han ché do ma doc,
bao vé thong tin c4 nhan), hau hét nhitng hanh vi bj cAm 13 hét sirc rong va khong
rd rang (vi du “dua théng thong tin.... xuyén tac uy tin cta t6 chic”). Rt khé dé
nhéan biét xem cac dbi tac thuong mai c6 thé thuc hién dy du nhitng 1énh cdm nay
hay khong khi cac hanh vi bi xtr phat khong dugc quy dinh rd. Mic du Dy thao
Nghi dinh ¢6 tinh dén viéc tiép tuc dua ra cac quy dinh thuc thi b6 sung nhung viée
thiéu dan chiéu dén nhing quy trinh ré rang cho co quan chirc nang trong viéc
phan x& hanh vi vi pham ciing nhu quyén ctia bén bi anh huong dugc bién ho lai
két qua phan quyét, din dén nguy co budc céc cdng ty dién giai nhitng quy dinh
cAm nay & pham vi rong nhat, hoic nguoc lai, gdy nén tinh trang khong chic chén
16n trén thi truong. Tuong tu, Viée céc didu cdm khong duogc quy dinh rd rang ¢
thé lam cho co quan chirc ning c6 quyén han 16n mét cach khong hop ly trong viéc
quyét dinh han ché céc hanh vi thuong mai hop phap ma diéu nay c6 thé dé bi lam
dung.

Diéu 15 yéu ciu cdc nha ding ky tén mién cung cAp tén mién .vn phéi déng tru s&
tai Viét Nam, do d6 loai trlr viéc cung cé‘ip dich vu ddng ky tén mién qua bién gidi
cho cac tén mién d6. Hoa Ky khong hiéu 1y do vi sao Viét nam dua ra chinh séch
loai trir viéc cung cép cac dang dich vu ndy qua bién gidi. Viéc cdm nay c6 thé han
ché su ting truéng cuia cac dich vu trén tén mién .vn

Diéu 24 khoan 2 (¢) yéu cau céc td chirc, doanh nghiép nude ngoai cung cAp thong
tin céng cong qua bién gidi ddm bao quyén cia nguoi sir dung tai Viét Nam trong
viéc y8u cu cdc thong tin c4 nhan duoc loai bo khdi co s& dir liéu ciia td chuc,
doanh nghiép d6. Thyc hién nhitng ¢ xuat nay c6 thé giy nhiing ganh ning qua
muc cho cac nha cung cép dich vu va cé thé khéng hién dugc trén thue té, xét
trong boi canh c6 rat nhiéu doanh nghiép, td chic 1a dbi tuong diéu chinh cia cac
quy dinh nay, viéc thidu cac quy dinh chi tiét vé nhitng loai thong tin ndo nim
trong pham vi diéu chinh, trong vong khoang thoi gian bao 14u va su khé khan vé
mit k§ thuat trong viéc loai bo tat ca thong tin dugc coi la mang tinh c4 nhan nhu
vay khi c6 rat nhidu bén lién quan (vi du, mot ngudi st dung mdt dich vu c6 thé



gui chuyén tiép (forward) mét thu dién tir hodc hinh anh dén mét ngudi sir dung
khéc hodc tdi mdt trang mang khéc va do d6, dam bao viéc tuan thu theo diing nhu
quy dinh d xuét c6 thé rat khé va can c6 céc loai yéu ciu mang tinh tranh chip l4n
nhau). C6 vé nhu s€ hop ly hon khi thu hep nghia vu nay chi véi nhiing théng tin
gén lién v6i mot ngudi ding cu thé va trong pham vi kiém so4t ciia mét t chirc,
doanh nghiép cu thé.

Didu 24 khodn 3 diém b dé ra yéu cAu, ap dung cho mot loat cac td chirc doanh
nghiép, bao gdm cé nhiing ngudi cung ¢ap dich vu qua bién gidi, ddng y hop tac
v6i co quan quéan 1y Nha nudce cta Viét Nam dé sang loc céc thong tin vi pham
nhitng hanh vi bi cAm néu trong Diéu 5. Piéu nay yéu cau cac doanh nghiép, td
chirc phai c6 trach nhiém co bién phap chu dong trong khi céc td chirc nay (a) co
thé khong quén 1y céc thong tin d6 (vi du mot nha cung cép dich vu ¢6 thé chi cung
cap dich vu may chu (host) hodc chi xir Iy hay liét ké (index) céc thong tin cia bén
thir ba) va (b) c6 thé khong c6 quyén han phan xét tinh phap Iy cta cc thong tin
nhu vdy. Khéng rd quy dinh nay cé thé duoc thuc thi nhu thé nao déi véi céc nha
cung cip dich vu qua bién gi6i, ma hau hét cic nha cung cip nay dudng nhu khong
c6 kha nang dua ra cac hinh thirc dich vu dugce sang loc cho riéng Viét Nam. Ngay
ca khi didu nay c6 thé thuc hién dugc vé mit k§ thuat ciing khong nén mong doi
c4c nha cung cap dich vu qua bién gi6i sang loc thong tin khi quy trinh va tiéu chi
xem xét mot thong tin cu thé nao d6 1a trai luat khong hoan toan minh bach va
khéng c6 co ché ra soat va phan bién. Hau qué thiy rd cia quy dinh nay 1a c6 thé
han ché rit nhiéu dich vu hién c6 trén Internet c6 thé c6 mit tai Viét Nam

Diéu 26 @& ra mot loat yéu cau cho dich vu mang x3 héi tong hop trén nén tang
Web. Lo ngai cu thé ctia chiing t8i d6i véi dé xuat nay 1a c4c nha cung cép dich vu
qua bién gidi phai ¢ hién dién tai Vi€t Nam va phai ddt may chu tai Viét Nam.
Nhu chiing t6i d3 néu, didu nay trai véi xu thé chuyén dich sang cac dich vu dién
toan dam may va c6 thé 1am mét di khoi Viét nam rat nhiéu dich vu ¢6 gid tri hién
dang c6 mit phuc vu ngudi tiéu ding Viét Nam va cac nha cung cép dich vu. Bén
canh d6, khong rd Viét Nam s& thyc thi quy dinh ndy nhu thé nao néu mét trang
web mang x& hdi khéng thé hozic khong sin sang thanh 1ap hién dién tai Viét Nam.
Hoa Ky 15 rang s& khong nhét tri véi viéc ngin chin nhitng trang web nay, trong
khi vAn c6 thé 4p dung cac bién phép khéc it mang tinh han ché thuong mai hon
nhu x4y dung cdc quy tic Ung X tw nguyén.



Viéc linh hoat dia diém dit may chil, & nhimg noi ma nha cung cap c6 thé t8i wu
hoa tinh kinh té theo quy m6 13 ngudn gdc cin ban cla tinh hiéu qua, chét luong,
va quan ly chi phi, d4y la diéu ma chinh séch chinh phii nén tim cach thic day thay
vi cAm doan.

Diéu 28 (2) yéu cau mot loat cac nha cung cip c6 bién phap k¥ thuat “tu phat
hién” céc hanh bi cdm theo ding Piéu 5. Nhu da néu trén, cac didu cAm néu trong
Diéu 5 1a rit rong va khong rd rang. S& khong hop ly khi yéu cau cac nha cung cp
dich vu suy xét nhing thanh phan cia thong tin c6 thé vi pham nhiing quy dinh
cam do.

Diéu 28 (5) yéu cau thong tin ngudi st dung duoe luu trit it nht 90 ngay. Didu
ndy c6 vé trai voi Diéu 24 () (quyén clia nguodi st dung yéu céu gG bo thong tin ca
nhén) va do vdy méi quan hé giita hai didu nay can dugc lam rd. Thém vao dé,
pham vi cia nghia vu nay (bao gom tit ca céc théng tin cong cdng) c6 vé nhu kha
rong, tao nén nhiéu géanh nang va nén dugc thu hep

Pidu 30 (1) yéu cdu viée cung cAp ndi dung qua mang vién thong dugc thuc hién
thong qua mét td chirc, doanh nghiép duoc thanh 1ap tai Viét Nam. Hoa Ky mubn
xac nhan ring quy dinh nay 4p dung cho “dich vu ma nha cung cap doc quyén nén
tang phat trién (walled garden)”, do cac nha cung cip dich vu vién théng duoc cap
phép hoat dong tai Viét Nam quén Iy (khic véi ndi dung duge cung cip trén
Internet). Quy dinh ndy c6 vé nhu kha ning né va mang tinh han ché thuong mai,
xét dén sb luong cac nha cung cip dich vu néi dung (rat nhiéu trong sb d6 1a cong
ty vira va nho (SME) muén phat trién quan hé thuong mai véi céc nha cung cip
dich vu vién thong dugc cip phép hoat dong tai Viét Nam, nhung c6 thé lai khéng
nhit thiét mudn c6 hién dién tai Viét Nam). Vi duy, viéc cé‘ip phép sir dung nhac
chudng va cung cap tg dung di dong, bai hat va céc ndi dung céc c6 thé duoc
cung cAp mdt cach hiéu quéa qua bién giéi ma khéng can hién dién thuong mai tai
Viét Nam, véi sy hop tac ctia mdt nha cung cép dich vu vién thoéng va tuén thu cac
quy dinh lién quan khac. Coi cc nha cung c4p dich vu vién thong trong nudc nhu
mdt trung gian t6i t6i ngudi ding cudi cling (v6i kha nang sang loc thong tin hop
phép) thi bién phép nay c6 vé khong con may tinh hop ly. Néu duoc thyc thi, né cé
thé han ché ngudi st dung Viét nam truy cap mot loat cac ndi dung hop phap ma
ho mong muébn. Xét dén tAm quan trong clia viéc tao diéu kién cho céc thong tin



hop phap thay thé cho cac noi dung x4m pham quyén S& hitu tri tué, dé xuit nay co
thé gy anh huéng tiéu cuc 1én viée phét trién thi trudng ndi dung hop phép.

Ciing khong rd quy dinh nay c6 quan hé thé ndo @i véi dich vu cung cAp trén
Internet, trong d6 nha cung cap ndi dung thudong khong c6 mébi quan hé nao véi
nha cung cép dich vu vién théng ¢ nudce ngoai va khong can phai c6 hién dién tai
thi trudng mot nuéce khic dé cung cip cac dich vu nay.

Bén canh d6, nén 1am rd ring céc nha cung cap dich vu vién thong c6 trach nhiém
khong duogce tir chdi hodc ngan chin noi dung cung cap trén Internet (khac voi noi

dung dugc cung cp qua hinh thirc doc quyén nén tang phat trién (walled garden)

ma ¢6 vé nhu didu 30 nhim t6i)

Diéu 35 va Dieu 38 (Dicu kién cung cép dich vu trd choi dién tir trén mang) cé
chira ba yéu cau ma Hoa Ky quan ngai:

o yéu cau (Piéu 35 (1) (a)) la mot nha cung cp tro choi dién t trén mang
dugc thanh 18p tai Viét Nam;

e yéu cau (Piéu 35 (4)) 1a mot nha cung cap tro choi dién tir trén mang tham
gia vao céc lién doanh véi mot ddi tac Viét Nam, v6i von chi sé hiru nude
ngoai gidi han & mirc 49%;

e yéu cau (Diéu 38 (9)) 12 mdt nha cung cAp trd choi dién tir trén mang dat cac
may chu tai Viét Nam dé cung cép dich vu trd choi.

Déi voi yéu cau thiét 13p su hién dién thuong mai tai Viét Nam, dé nghi nay, twong
tu nhu Diéu 30 (Cung cp ndi dung trén mang vién théng), 1am suy yéu kha ning
ctia cac cong ty khong c¢6 ngudn luc quan trong (vi du, hdu hét cic doanh nghiép
vira va nhd) tiép c4n thi trudng Viét Nam bang cach sir dung hinh thitc cung cép
qua bién gi6i. Vi sb luong 16n cac doanh nghiép nhé trong linh vuc nay, dé xuét
ndy dugc du kién s& c6 mét tac dong 1dn dén thuong mai. C6 thé d& dang xay
dung mét co ché dé dam bao tuan thi quy dinh ma khong phu thude vio viée thidt
1ap moét sy hién dién véat ly. Mot co ché c6 thé duoc dua thay vao do, vi du, quy tic
g xir dugc xay dung theo nganh. Véi tinh chit toan ciu cia nganh cong nghiép
trd choi dién tir, va su thanh cdng clia né trong viée giai quyét mét loat cac méi
quan ngai clia chinh phii & nhiéu nudc, ddy 12 mot vin dé c6 thé huéng 1gi tir tham
kho y kién nganh sdu rong hon.



Viét Nam dugc cong nhan 1a ¢6 nhiéu nha phat trién va cung cip trd choi dy hira
hen, 12 nhitng ngudi d¢én hom nay di thanh céng bdi dugc tiép xtc v6i su ddi méi
va sang tao clia c4c nha cung cap toan cau. Han ché vdn chu sé hitu va yéu ciu
thiét 14p mot su hién dién dia phuong s& c6 1ap Viét Nam khoi nhidu nha cung cp
hang dAu, nhitng ngudi ma vi quy dinh ndy c6 thé tir bé thj trudng. Trong khi cac
cong ty Viét Nam con lai c6 thé thiy d6 12 mét chién thing, né khong phai [a mot
cong thirc cho thanh cong lau dai trong mét thi trudng ning dong nhur vy ciing
nhu cho su phét trién cla cdc nha cung cap kha thi, phat trién manh khi tiép xuc
v6i canh tranh sang tao toan cau.

Cubi ciing, yéu cau cac nha cung cip dat may chu ciia ho tai Viét Nam 13 tréi véi
su phat trién toan ciu cta céac dich vu cung cé‘ip qua Internet, vi tri may cha thuong
khéng c6 mdi tuong quan véi cc lanh thd clia ngudi tiéu dung. Trong khi mot s6
trd choi dién tir c6 thé dugce hudng loi tir cac mdy chu dja phuong (vi du, ¢é gidm
dd tré, mot vin dé chinh trong mot $6 tro choi), dbi v6i hau hét cac tro choi, may
chu dja phuong khong phai 14 can thiét v& mt thwong mai, va nhitng quyét dinh
nhu vay tot nhat 13 danh cho céc su can nhic thuong mai. Nhu d3 néi & trén, su
linh hoat trong vj tri may chu, noi ma cac nha cung cép cé thé t6i vu héa su tiét
kiém ctia quy mo, 1a mot ngudn chinh cia hiéu qua, chét luong, va kiém soét chi
phi, 12 nhitmg van dé ma chinh sach ctia chinh phii nén tim céch dé thtc ddy, cha
khong phai 13 han ché.

Diéu 44 néu lén nhitng mdi quan ngai tuong tu nhu Didu 28 (2), bing c4ch yéu cdu
mot loat cac nha cung cap thué nhan sy "t phat hién" bét ky cac hanh vi bi cdm
theo quy dinh tai Diéu 5. Nhu d4 néi & trén, nhimg diéu cAm quy dinh tai Didu 5 12
rat rong va mo hd. Yéu clu cc nha cung cap dich vu tur danh gia vé nhimg gi c4u
thanh théng tin ma c6 thé vi pham cac quy dinh cdm nhu vy 1a bét hop ly



